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P, a corporation organi zed under the |owa
Nonprofit Corporation Act, filed an application with R
for a determ nation of tax-exenpt status, Form 1023,
Application for Recognition of Exenption Under Section
501(c)(3) of the Internal Revenue Code. P seeks
declaratory relief as to its qualification because of
R s failure to nake a determination. P also petitions
this Court to require the IRS to issue a 5-year advance
determ nation |letter granting tax-exenpt status, to set
a start date for this exenption letter, to issue an
i njunction preventing revocation of tax-exenpt status
for 5 years, and to order a refund of the user fee it
paid for the determ nation

Held: P failed to exhaust its adm nistrative
remedi es, a jurisdictional prerequisite to declaratory
j udgnent proceedings in the Tax Court relating to the
status of an organi zati on under sec. 501(c)(3), I.RC
as required by sec. 7428(b)(2), I.R C. Therefore,
jurisdiction of this Court is not avail able.



Art hur Anderson (an officer), for petitioner.

Wlliaml. Mller, for respondent.

MVEMORANDUM OPI NI ON

NI MS, Judge: Petitioner, Exploratory Research, Inc.,
brought an action for declaratory judgnment and relief pursuant to
section 7428(b)(2) and Rule 211 on the ground that respondent had
failed to determ ne whether petitioner qualifies as a tax-exenpt
organi zati on under section 501(c)(3). Unless otherw se
indicated, all Rule references are to the Tax Court Rul es of
Practice and Procedure, and all section references are to the
I nternal Revenue Code. Petitioner has al so asked this Court to
require the IRS to issue a 5-year advance determ nation letter
granting petitioner’s application for tax-exenpt status; to set
the start date of this letter as the first day of the nonth
following this Court’s ruling; to grant an injunction preventing
respondent fromrevoking the 5-year advance determ nation l|etter
until after that 5-year period has run; and to order a refund of
the $500 fee petitioner paid for the exenpt organization
determ nation |letter request.

Backgr ound

Petitioner was organi zed as a nonprofit corporation in |owa
on Septenber 26, 2004. On Cctober 21, 2004, it submtted a Form

1023, Application for Recognition of Exenption Under Section
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501(c)(3) of the Internal Revenue Code, and other related forns.
The application was signed by its sole director, Arthur Anderson.
Petitioner also included a copy of its articles of incorporation.

Petitioner’s Form 1023 stated that M. Anderson would
conduct its activities at a “yet undeterm ned” | ocation.
Petitioner |listed M. Anderson as its sole director and board
menber. Petitioner’s activities would comence after respondent
i ssued a favorable determnation letter and after petitioner had
received grant funding. Petitioner stated that the tinme spent on
its activities would be “90% Scientific, 5% Educational, and 5%
Charitable.”

Petitioner said that the research woul d “expl ore new ways to
use old technology to resolve sonme of our environnental problens
with solid waste recycling of garbage, alternative energy
resources, and cleaner fuels.” Petitioner listed two topics of
research: (1) “Plasma gasification,” which would serve to
“reduce the anobunt of solid waste going to the landfill by
converting it to energy,” and (2) “synthetic fuels,” which would
reduce pollution and “dependency on foreign oil inports”.
Petitioner listed its educational purpose as dissem nating
information to the public through television, radio, or the
Internet. |Its charitable purpose was “to | essen the burden of

governnment.” Petitioner admtted that it had no fundraising
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program but listed potential sources of financial support as
“Federal”, “State”, and “Local (Scott County Regional Authority
and Riverboat Devel opnent Authority)”.

By |etter dated March 15, 2005, respondent’s Exenpt
Organi zati ons Specialist, Janmes St.Julien, informed petitioner
that he could not determ ne whether petitioner had net all
requi renents for exenption. He requested that petitioner send
addi tional information, including a description of the research
projects in which petitioner planned to engage, how petitioner
woul d sel ect projects, how the results would be used, and whet her
petitioner planned to have contract or sponsored research.

Addi tionally, he asked petitioner to state the qualifications of
t hose who woul d conduct the research. Furthernore, he requested
petitioner to alter its board of directors to include nenbers
unrelated to M. Anderson “to insure that * * * [the]

organi zation wll serve public interests”.

Petitioner, in a letter dated March 28, 2005, replied to
this Internal Revenue Service (IRS) request for additional
information. Petitioner, in answering several of the questions
related to research activities and criteria, referred back to its
original application. Petitioner did add that projects would be
selected by the director, M. Anderson, “based on subject
interest.” Petitioner stated that it existed only on paper and

had no contracts or grants for research. Petitioner did not
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conply with the IRS request to add parties to petitioner’s board
of directors, stating that neither the Internal Revenue Code nor
the regul ations required a change to the board of directors.
Petitioner stated that M. Anderson woul d be petitioner’s sole
enpl oyee and woul d earn $400 a week in conpensation, with no
ot her benefits. Petitioner attached a proposed budget to the
letter, calling it an “educated guess.” This budget restated the
sources of grant inconme. Petitioner’s costs included attorney’s
and accountant’s fees, office expenses, continuing education for
M . Anderson, and “project costs.”

M. St.Julien, in aletter dated April 8, 2005, indicated
that he still needed information frompetitioner before nmaking a
determ nation on petitioner’s application. M. St.Julien again
asked for a nore conplete description of the activities
petitioner would perform including the standards, criteria,
procedures, and other neans adopted for carrying out its
activities. Additionally, M. St.Julien expressed his concern
that petitioner mght act in the private interest of M.
Anderson. He also renewed his request that petitioner add
menbers to its board of directors, asked whether petitioner had
adopted a conflict of interest policy, and inquired as to what
policies and procedures were in place to ensure that the board of
directors was not receiving benefits frompetitioner’s

activities. Finally, he asked petitioner to detail what internal
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controls on decisionmaking were in place to prevent petitioner
fromoperating for the private benefit of M. Anderson.

Petitioner replied to this letter on April 25, 2005.
Petitioner stated that its “goal” was to “devel op a process were
[sic] garbage is converted into electricity w thout producing any
air pollution or green house gases.” Petitioner reiterated that
the board of directors (M. Anderson) would sel ect projects on
the basis of “subject interest”. Petitioner offered two exanpl es
of the board’'s (M. Anderson’s) interests: (1) “Electrical
production w thout global warm ng from green house gases or air
pol lution, using a renewable fuel source, |ike garbage, reducing
what goes to the landfill”, and (2) “synthetic fuel production to
reduce air pollution, global warm ng, and our dependency on
foreign oil inports.” Petitioner stated that it would not exert
ownership or control of any patents, copyrights, processes, or
formulas. Petitioner stated that it had no research facilities,
but that it would seek a location for research after it received
t ax- exenpt status and had “successful grant witing.” Petitioner
admtted that it had no educational prograns or workshops.

I nstead, petitioner said that its educational purpose “m ght be
to provide free information to the public that is beneficial to
the public good.” Petitioner again refused to alter the
conposition of its board. Petitioner stated that M. Anderson

“is the governing body of the organization,” and that he “w il be
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involved in all day-to-day operations of the organization.”
Petitioner also listed several “controls” that would prevent M.
Anderson fromusing petitioner for his own purposes, which

i ncluded petitioner’s articles and byl aws and I RS oversi ght.
Petitioner also submtted another proposed budget |isting under
project costs itens including hand tools, neters, gauges, notors,
wel di ng equi prent, and “heat resistant materials”. These project
costs were significantly |l ess than those in petitioner’s first
proposed budget, which listed no nmaterials.

In a letter dated June 1, 2005, Lois Lerner, Director of
Exenpt Organi zations Rulings and Agreenents, informed petitioner
that the IRS was unable to nake a final determ nation and was
closing petitioner’s case. She instructed petitioner to call if
petitioner had already submtted the information or believed the
letter was sent in error. She invited petitioner to ask any
questions it had regarding the matter. Additionally, she advised
petitioner that if the requested information was received within
90 days (by August 30, 2005), the case would be reopened w t hout
an additional fee. She also stated that her office had contacted
petitioner’s attorney, Ms. O sen, and explained to her that
petitioner’s responses were insufficient and that petitioner
“does not neet the operational test and appears to be control

[sic] by and for the one person board, officer, researcher and
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staff.” She invited petitioner to make a “sufficient response”
to the April 8 letter.

Petitioner made no further contact with respondent and filed
its petition seeking a declaratory judgnent on August 15, 2005.

Di scussi on

Where the Secretary has failed to make a determ nation of an
entity’s qualification as a tax-exenpt entity, this Court has
jurisdiction to provide declaratory relief under section
7428(b)(2). This Court may issue a declaratory judgnent once the
organi zation invol ved has exhausted all adm nistrative renedies
and 270 days have passed since the date the application was

filed. Sec. 7428(b)(2); Rule 210(c); Natl. Paralegal Inst. Coal.

v. Conm ssioner, T.C. Menob. 2005-293.

An applicant has not exhausted his adm nistrative renedies
until the applicant has: (1) Filed a substantially conpleted
Form 1023, (2) timely submtted all additional information
requested to perfect the application, and (3) exhausted al
adm ni strative appeals available wwthin the IRS. See sec.

601. 201(n)(7)(iv), Statement of Procedural Rules; Rev. Proc. 90-
27, sec. 12.01, 1990-1 C B. 514, 517, superseded by Rev. Proc.
2007-52, sec. 10.02, 2007-30 |I.R B. 222, 231.

Section 601.201(n)(7)(i), Statenent of Procedural Rules,

provides that a “substantially conpleted application Form 1023”

is one that--
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(a) I's signed by an authorized individual;

(b) I'ncludes an Enpl oyer Identification Nunber
(EIN or a conpleted Form SS-4, Application for
Enpl oyer Identification Nunber;

(c) Includes a statenent of receipts and
expenditures and a bal ance sheet for the current year
and the three proceeding years or the years the
organi zation was in existence, if less than four years
(1f the organi zati on has not yet commenced operations,
a proposed budget for two full accounting periods and a
current statenent of assets and liabilities wll be
accept abl e) ;

(d) I'ncludes a statenent of proposed activities
and a description of anticipated receipts and
cont enpl at ed expendi t ures;

(e) Includes a copy of the organizing or enabling
docunent that is signed by a principal officer or is
acconpanied by a witten declaration signed by an
of ficer authorized to sign for the organization
certifying that the docunent is a conplete and accurate
copy of the original; and

(f) If the organization is a corporation or
uni ncor porated association and it has adopted byl aws,

i ncludes a copy that is signed or otherw se verified as

current by an authorized officer. * * *
| f the application does not contain all of these itens, it may be
returned to the applicant for conpletion. |[d.

The parties differ as to whether petitioner described its
proposed activities in sufficient detail. Were an organization
has not yet comrenced activities, proposed activities nmust be
described in sufficient detail in order to establish that the
activities further an exenpt purpose. Section 601.201(n)(1)(ii),

St atenent of Procedural Rules, provides:
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A nmere restatenent of purposes or a statenment that

proposed activities will be in furtherance of such

purposes will not satisfy these requirenments. The

organi zation nmust fully describe the activities in

which it expects to engage, including the standards,

criteria, procedures, or other neans adopted or planned

for carrying out the activities; the anticipated

sources of receipts; and the nature of contenpl ated

expenditures. * * *

If an application fails to neet these requirenents, the
application may be returned to the applicant with a request for
additional information. Sec. 601.201(n)(21)(iii), Statenment of
Procedural Rul es.

Therefore, where the proposed activities are not descri bed
in sufficient detail to permt final determ nation of an
application and the applicant has not submtted materi al
sufficient to perfect its application, the applicant has not
exhausted its admnistrative remedies. A letter fromthe IRS
stating that consideration of an application is closed wthout a
final determnation is not an adverse determ nation that allows

the applicant to invoke this Court’s jurisdiction. See Natl.

Paralegal Inst. Coal. v. Conmm ssioner, supra (holding that this

Court | acked jurisdiction where the applicant had received a
letter closing its case).

Respondent determ ned that petitioner had not described its
proposed activities in sufficient detail to allow respondent to

make a determ nation on petitioner’s application. W agree.
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Petitioner’s responses to respondent’s inquiries, though
tinmely, did not offer sufficient detail as to petitioner’s
pl anned activities. |In petitioner’s application and subsequent
answers to respondent’s inquiries, petitioner nerely stated goals
such as devel oping a process to convert garbage into electricity
w t hout producing airborne pollution. Petitioner gave little
indication as to what activities it would performin furtherance
of this goal. Petitioner stated that it would find “new ways to
use ol d technol ogy” to solve environnental problens. The only
identifiable process petitioner listed is “plasm gasification,”
and petitioner provided no explanation of the process or the
activities it would performto develop this process. This does
not qualify as a full description of petitioner’s planned
activities.

Addi tional ly, we cannot deduce any concrete activity from
petitioner’s proposed budget or its list of materials petitioner
pl ans to purchase. The list contains nostly basic hardware
mat eri als, nmeasuring tools, and el ectronic equipnment. Petitioner
at no tine el aborates howit will use these materials in its
activities or experinments, and the ordinary uses of these
materials are far too many to allow us to formany concl usion as
to the activities petitioner would undert ake.

Petitioner also did not disclose any concrete standards,

criteria or procedures it would enploy in the selection and
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i npl enmentation of its functions. Petitioner stated that any
experinments woul d be chosen and conducted by M. Anderson, solely
on the basis of his “interest”. Fromthat we infer that
petitioner has not established any meaningful criteria by which
it would select future activities, other than the unbridl ed
di scretion of M. Anderson.

Because petitioner’s application | acked proposals for
tangible facilities, detailed plans, and criteria for selecting
activities and because petitioner was controlled conpletely by
M. Anderson, respondent rightfully concluded that he required
additional information before issuing a determ nation on
petitioner’s status. Throughout the period during which
respondent requested information, petitioner had anple
opportunity to devel op concrete plans for activities it would
perform Respondent advised petitioner twice by letter to give
sufficient details of its planned activities. These
notifications were pronpt and detailed. Despite the opportunity,
petitioner did little nore than reiterate its objectives fromthe
original application. Even after respondent notified petitioner
that consideration of its application was cl osed, petitioner
still had an additional opportunity to renew the application by
devel oping a detail ed explanation of its planned activities.
Petitioner chose not to do so. Because petitioner’s suppl enented

application fails to describe its proposed activities in
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sufficient detail and fails to disclose neani ngful standards and
criteria by which it will select future activities, petitioner
has not nmet the requirenments for a “substantially conpleted Form
1023.” As a result, respondent’s failure to issue a
determ nation letter was proper, and jurisdiction of this Court
under section 7428(b)(2) is not avail able.

Petiti oner nonethel ess argues that respondent had anple
i nformati on about petitioner’s activities. |In support of that
argunent, petitioner states that respondent was able, in his
pl eadi ngs before this Court, to describe petitioner’s activities.
On the contrary, respondent’s pleadings at nbst sumrarize
petitioner’s own descriptions, and as a result suffer the sane
| ack of detail as petitioner’s descriptions. Fromthis we cannot
infer that respondent had sufficient know edge of petitioner’s
proposed activities to warrant a determ nati on.

Petitioner also argues that respondent has conceded this
Court’s jurisdiction by failing to file a notion to dism ss for
| ack of jurisdiction within 45 days of the filing of the original
petition. This is an incorrect application of Rule 213. The Tax
Court is a court of limted jurisdiction and may only exercise

jurisdiction to the extent granted by Congress. Conm Ssioner V.

&ooch Co., 320 U. S. 418 (1943). Thus, while Rule 213 provides a
45-day limtation on the Conmm ssioner for noving on a petition, a

nmotion to dismss may be nmade at any tinme. French & Co. v.
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Conm ssioner, 10 B.T.A 665, 671 (1928); Hodges v. Conm SsSioner,

T.C. Meno. 1987-340. Additionally, this Court can, on its own
nmotion, dismss for lack of jurisdiction. See, e.g., Smth v.

Commi ssioner, 124 T.C. 36 (2005); Naftel v. Conm ssioner, 85 T.C

527, 529 (1985). As a result, the Comm ssioner cannot concede
this Court’s jurisdiction.

Furt hernore, respondent did not concede that petitioner
exhausted its admnistrative renedies. Respondent did not issue
a determnation on petitioner’s application. None of
respondent’s correspondence with petitioner indicates that he
believed the adm nistrative record was conpl ete enough to nake a
determnation. In his answer, respondent specifically denied
petitioner’s allegation that it had exhausted its admnistrative
remedi es. Respondent has not conceded that petitioner exhausted
its adm nistrative renedies.

We hold that petitioner has not submtted a substantially
conpl eted Form 1023 as defined by section 601.201(n)(7) (i),
Statenment of Procedural Rules. As a result, petitioner has not
exhausted its admnistrative renmedies, and this Court does not
have jurisdiction to issue declaratory relief under section
7428(b)(2). Consequently, this Court cannot grant any of the

additional relief that petitioner requests. |In reaching this
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concl usi on, we have considered all argunents nmade by the parties,
and to the extent not discussed above, we find themirrel evant,
w thout nmerit, or both.

To reflect the foregoing,

An order of disn ssa

for lack of jurisdiction will

be entered.



